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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
RIN 1205-AB27

Attestations by Facilities Temporarily
Employing H-1C Nonimmigrant Aliens
as Registered Nurses

AGENCIES: Employment and Training
Administration, Labor, in concurrence
with the Wage and Hour Division,
Employment Standards Administration,
Labor.

ACTION: Interim final rule; request for
comments.

SUMMARY: The Employment and
Training Administration (ETA) and the
Employment Standards Administration
(ESA) of the Department of Labor (DOL
or Department) are proposing
regulations governing the filing and
enforcement of attestations by facilities
seeking to employ aliens as registered
nurses in health professional shortage
areas (HPSAs) on a temporary basis
under H-1C visas.

The attestations, required under the
Immigration and Nationality Act, as
amended by the Nursing Relief for
Disadvantaged Areas Act of 1999
(NRDAA), pertain to the facility’s:
Qualification to employ H-1C nurses;
payment of a wage which will not
adversely affect wages and working
conditions of similarly employed
registered nurses; payment of wages to
aliens at rates paid to other registered
nurses similarly employed by the
facility; taking timely and significant
steps designed to recruit and retain U.S.
nurses in order to reduce dependence
on nonimmigrant nurses; absence of a
strike/lockout or lay off of nurses; notice
to workers of its intent to petition for H-
1C nurses; percentages of H-1C nurses
to be employed at the facility; and
placement of H-1C nurses within the
facility.

Facilities must submit these
attestations to DOL as a condition for
petitioning the Immigration and
Naturalization Service (INS) for H-1C
nurses. Within DOL, the attestation
process will be administered by ETA,
while investigations and enforcement
regarding the attestations will be
handled by ESA.

DATES: Effective Date: This interim final
rule is effective September 21, 2000.

Compliance Dates: Affected parties do
not have to comply with the information
and recordkeeping requirements in
§§655.1101(b), (c) and (f); 655.1110;
655.1111(e); 655.1112(c)(2) and (4);

655.1113(d); 655.1114(e); 655.1115(b)
and (d); 655.1116; 655.1117(b);
655.1150(b) and 655.1205(b) until the
Department publishes in the Federal
Register the control numbers assigned
by the Office of Management and
Budget (OMB) to these information
collection requirements. Publication of
the control numbers notifies the public
that OMB has approved these
information collection requirements
under the Paperwork Reduction Act of
1995.

Comments: The Department invites
written comments on the interim final
rule from interested parties. Comments
on the interim final rule must be
received by September 21, 2000. Written
comments on collections of information
subject to the Paperwork Reduction Act
must be received by September 12,
2000.

ADDRESSES: Submit written comments
concerning part 655, subpart L, to the
Assistant Secretary for Employment and
Training, ATTN: Division of Foreign
Labor Certifications, Office of Workforce
Security, Employment and Training
Administration, U.S. Department of
Labor, Room C—4318, 200 Constitution
Avenue, NW., Washington, DC 20210.

Submit written comments concerning
part 655, subpart M, to the
Administrator, Wage and Hour Division,
ATTN: Immigration Team, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210.

Written comments on the collection of
information requirements should be
sent to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for Employment Standards
Administration, Washington, D.C.
20503.

FOR FURTHER INFORMATION CONTACT:
Michael Ginley, Director, Office of
Enforcement Policy, Wage and Hour
Division, U.S. Department of Labor,
Room S-3510, 200 Constitution Avenue,
N.W., Washington, D.C. 20210,
Telephone: 202-693-0071 (this is not a
toll-free number); Dale Ziegler, Chief,
Division of Foreign Labor Certifications,
Office of Workforce Security,
Employment and Training
Administration, U.S. Department of
Labor, Room C—4318, 200 Constitution
Avenue, N.W., Washington, D.C. 20210,
Telephone: 202-219-5263 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION:

I. What Is the H-1C Nonimmigrant
Program?

The Nursing Relief for Disadvantaged
Areas Act of 1999 (NRDAA), Public Law

106-95, 113 Stat. 1312 (November 12,
1999), amended the Immigration and
Nationality Act (INA) to add a new
section 101(a)(15)(H)(i)(c) and amend
section 212(m) to create a new
temporary visa program for
nonimmigrant aliens to work as
registered nurses (RNs or nurses) for up
to three years, in facilities which serve
health professional shortage areas. 8
U.S.C. 1101(a)(15)(H)(i)(c) and 1182(m).
This temporary visa program expires in
four years and limits the number of
visas issued to 500 a year.

Congress modeled this legislation
after the H-1A registered nurse
temporary visa program (H-1A program)
created by the Immigration Nursing
Relief Act of 1989 (INRA), Public Law
101-238, 103 Stat. 2099 (1989), which
expired on September 1, 1995. See e.g.,
H.R. Rep. No. 106-135, 1st Sess. (May
12, 1999). INRA was enacted in
response to a nationwide shortage of
nurses in the late 1980s, but also sought
to address concerns about the perceived
increased dependence of health care
providers on foreign RNs. Id. INRA
contained no numerical cap on the
number of visas which could be issued
under the H-1A program, but required
an alien nurse seeking admission under
the program to be fully qualified and
licensed and an employer intending to
hire alien nurses to attest that it had
taken significant steps to develop,
recruit and retain U.S. workers as
employees in the registered nursing
profession. 103 Stat. 2100. Subsequent
legislation allowed nurses who had
entered the United States under the H-
1A program to stay and work as
registered nurses until September 30,
1997. Pub. L. 104-302 (1996).

Because ‘‘there does not appear to be
a national nursing shortage today” (H.R.
Rep. No. 135, 106th Cong., 1st Sess. 5
(1999)), Congress enacted the NRDAA to
respond to a very specific need for
qualified nursing professionals in
understaffed facilities serving mostly
poor patients in inner-cities and in some
rural areas. See 145 Cong. Rec. H3476
(daily ed. May 24, 1999) (statement of
Rep. Rogan). The NRDAA adopts many
of the U.S. worker protection provisions
of the H-1A program under the INRA.
Those provisions include: Alien nurse
licensing and qualification
requirements; prospective employer
attestations about the working
conditions and wages of similarly
employed nurses; significant steps taken
by the employer to recruit and retain
U.S. nurses; and the notification of U.S.
workers through their bargaining
representative or posting of a notice
when a petition for H-1C nurses has
been filed. The NRDAA also adopts the
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INRA provision assigning the
Department responsibility for
investigating complaints that an
employer did not meet the conditions
attested to or misrepresented a material
fact in the Attestation. As under INRA,
employers violating NRDAA provisions
may be barred from receiving new H-1C
visa petition approvals for at least one
year, and may be liable for the payment
of back wages. NRDAA violations are
subject to civil money penalties in an
amount up to $1000 per nurse, per
violation, with the total penalty not to
exceed $10,000 per violation—a penalty
structure similar to INRA.

The NRDAA creates some attestation
obligations for employers that were not
found in INRA. The H-1C employer
must attest: That it meets the definition
of “facility”” based on the Social
Security Act and the Public Health
Service Act; that it did not and will not
lay off a registered nurse in the period
between 90 days before and 90 days
after the filing of any H-1C petition; that
it will not employ a number of H-1C
nurses that exceeds 33% of the total
number of registered nurses employed
by the facility; and that it will not
authorize the H-1C nurse to perform
nursing services at any worksite other
than a worksite controlled by the facility
or transfer the H-1C nurse’s place of
employment from one work place to
another. The NRDAA also imposes a
filing fee of up to $250 per Attestation
filed by a facility. Furthermore, the
NRDAA not only limits the number of
H-1C visas issued to 500 per year, but
also limits the number of visas issued
for employment for each state in each
fiscal year. The H-1C program will
expire four years after the date of
promulgation of interim or final
regulations.

II. Issuance of Interim Final Rule

The NRDAA requires the Department,
in consultation with the Department of
Health and Human Services, and the
Attorney General, to promulgate “final
or interim final regulations to carry out
section 212(m) of the Immigration and
Nationality Act (as amended by
subsection (b)),” within 90 days after
the date of enactment of the Act
(November 12, 1999). The NRDAA
further stipulates that its provisions
shall take effect on the date that
“interim or final regulations are first
promulgated.” The Department believes
that Congress’ specific mandate—that
the Department ‘“‘shall promulgate final
or interim final regulations” within 90
days of enactment of the NRDAA, and
that the Act’s provisions do not take
effect until promulgation of these
regulations—contemplates displacement

of Administrative Procedure Act (APA)
notice and comment procedures and
requires the publication of an Interim
Final Rule as an initial matter. See
Asiana Airlines v. FAA, 134 F.3d 393
(D.C. Cir. 1998).

In the alternative, the Department
believes that the ““good cause”
exception to APA notice and comment
rulemaking applies to this rule. Under
that exception, no pre-adoption
procedures are required ‘“when the
agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B). The
NRDAA was enacted in response to an
urgent need for registered nurses in
hospitals serving medically underserved
areas of the United States. The H-1C
temporary visa program created by the
NRDAA expires in four years and limits
the number of visas issued to alien
nurses to 500 a year. The H-1C visa
program will not take effect until these
regulations are promulgated. The steps
necessary for the usual notice and
comment under APA could not be
completed within the 90 days specified
by Congress in the NRDAA: approval of
the notice of proposed rulemaking by
the Secretary and the Office of
Management and Budget (OMB);
publication in the Federal Register;
receipt of, consideration of, and
response to the comments submitted by
interested parties; modification of the
proposed rules, if appropriate; final
approval by the Secretary; clearance by
the OMB; and publication in the
Federal Register. Moreover, completion
of these steps will further delay the
much needed H-1C visa program from
going into effect. Accordingly, the
Department believes that under 5 U.S.C.
553(b)(B) good cause exists for waiver of
Notice of Proposed Rulemaking since
issuance of proposed rules would be
impracticable and contrary to the public
interest.

While notice of proposed rulemaking
is being waived, the Department is
interested in comments and advice
regarding changes which should be
made to these interim rules. We will
fully consider any comments on these
rules which we receive on or before
September 21, 2000, and will publish
the Final Rule with any necessary
changes.

IIL. If a Facility Decides To Participate
in the H-1C Nonimmigrant Program,
What Are the Recordkeeping and
Paperwork Requirements (Subject to
the Paperwork Reduction Act) Imposed
Under NRDAA and the Department’s
Regulations, and How Are Comments
Submitted?

The Department has requested
emergency processing by OMB pursuant
to 5 CFR 1320.13 of the collections of
information contained in this
regulation. The Department has
requested that OMB approve or
disapprove the collections of
information by September 12, 2000.

The Nursing Relief for Disadvantaged
Areas Act of 1999 (NRDAA), Public Law
106-95, 113 Stat. 1312 (November 12,
1999), amended the Immigration and
Nationality Act (INA) to add a new
section 101(a)(15)(H)(1)(c) and amend
section 212(m), creating a new
temporary visa program for
nonimmigrant aliens to work as
registered nurses (RNs or nurses) for up
to three years, in facilities which serve
health professional shortage areas. 8
U.S.C. 1101(a)(15)(H)(i)(c) and 1182(m).
This temporary visa program expires in
four years and limits the number of
visas issued to 500 a year. The
attestation process is administered by
the Employment and Training
Administration (ETA) of the U.S.
Department of Labor (DOL).
Investigations concerning whether a
facility has failed to satisfy the
conditions attested to or has
misrepresented a material fact in an
Attestation are conducted by the
Employment Standards Administration
(ESA), Wage and Hour Division (WH) of
DOL.

A. The Attestation: Form ETA 9081
(Section 655.1110)

Summary: Facilities seeking to
employ aliens as registered nurses in
health professional shortage areas
(HPSAS) on a temporary basis under H-
1C visas are required to file a completed
Form ETA 9081 and required
documentation. On Form ETA 9081, a
prospective employer of H-1C nurses
must attest to the following:

1. That it qualifies as a facility. A
hospital must attest that it is a “facility”
for purposes of the H-1C program as
defined in INA section 212(m)(6), 8
U.S.C. 1182(m)(6). If the Attestation is
the first filed by the hospital, it shall be
accompanied by copies of the pages
from HCFA Form 2552 filed with the
Department of Health and Human
Services for its 1994 cost reporting
period, showing the number of its acute
care beds and the percentages of
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Medicaid and Medicare reimbursed
acute care inpatient days. (i.e., Form
HCFA-2552-92, Worksheet S-3, Part [;
Worksheet S, Parts I and II). A copy of
this documentation must be placed in
the public access file. (See section
655.1111)

2. That employment of H-1C nurses
will not adversely affect the wages or
working conditions of similarly
employed nurses. (See section 655.1112)
(See section B below)

3. That the facility will pay the H-1C
nurse the facility wage rate. (See section
655. 1113) (See section B below)

4. That the facility has taken and is
taking timely and significant steps to
recruit and retain U. S. nurses. The
facility must attest that it has taken
timely and significant steps to recruit
and retain U.S. nurses or immigrants
who are authorized to perform nursing
services in order to remove as quickly
as possible the dependence of the
facility on nonimmigrant registered
nurses. A facility must take at least two
such steps, unless it can demonstrate
that taking a second step is not
reasonable. A list of possible steps is
provided in this section, but is not
considered exhaustive. However, if a
facility chooses a step other than the
specific steps described in this section,
it must submit with the Attestation a
description of the step(s) it is proposing
to take and an explanation, along with
appropriate documentation, of how the
proposed step(s) are as timely and
significant as the steps described in the
regulation. Furthermore, if a facility
claims that a second step is
unreasonable it must submit an
explanation and appropriate
documentation with the Attestation.
Copies of this documentation must be
placed in the public access file. (See
section 655.1114)

5. That there is not a strike or lockout
at the facility, that the employment of
H-1C nurses is not intended or designed
to influence an election for a bargaining
representative at the facility, and that
the facility did not lay off and will not
lay off a registered nurse employed by
the facility within the period 90 days
before and until 90 days after the date
of filing an H-1C petition. (See section
655.1115) (See section D below)

6. That the employer will notify other
workers and give a copy of the
Attestation to every nurse employed at
the facility. (See section 655.1116) (See
section E below)

7. That no more than 33% of the
nurses employed by the facility will be
H-1C nonimmigrants. (See section
655.1117) (See section F below)

8. That the facility will not authorize
H-1C nonimmigrants to work at a

worksite not under its control and will
not transfer an H-1C nonimmigrant
from one worksite to another. (See
section 655.1118)

The facility must provide a copy of
the Attestation, within 30 days of the
date of filing, to every registered nurse
employed at the facility. This
requirement may be satisfied by
electronic means if an individual e-mail
message, with the Attestation as an
attachment, is sent to every RN at the
facility. After the Attestation is
approved by ETA and used by the
facility to support any H-1C petition,
the facility shall send to ETA, copies of
each H-1C petition and the INS
approval notice on such petition. For
the duration of the Attestation’s
validity, and as long as the facility uses
any H-1C nurse under the Attestation,
the facility must maintain a separate file
containing the Attestation and its
supporting documentation, and must
make this file available to any interested
party within 72 hours upon written or
oral request. The facility must provide
a copy of the file to any interested party
upon request. (See section 655.1150)

Need: Under the NRDAA, employers
are required to make the above
attestations in order to be legally
authorized to employ nonimmigrant
aliens as registered nurses for up to
three years in facilities which serve
health professional shortage areas.

Respondents and frequency of
response: The number of visas which
may be issued under the program is
limited to 500 per year and based upon
operating experience with attestation
programs that have been administered
by ETA, DOL estimates that 14 facilities
will file two Attestations each per year.

Estimated total annual burden: DOL
estimates that the completion of each
Attestation and the providing of copies
to each affected nurse and any collective
bargaining representative will take an
average of one hour for a total annual
burden of 28 hours (14 facilities x 2
Attestations x 1 hour).

B. Facility Wage Documentation
(Section 655.1112 and .1113)

Summary: The facility must attest that
the alien nurse will be paid the wage
rate for registered nurses similarly
employed by the facility. The facility
must pay each nurse the facility wage or
the prevailing wage provided by the
State employment security agency
(SESA), whichever is higher.
Documentation must be placed in the
public access file setting forth the
facility pay schedule or the factors used
in setting pay if such documentation
exists, as well as the prevailing wage for
similarly employed nurses in the area as

provided by the SESA. Further, the
facility must maintain the payroll
records for nurses employed at the
facility required by Regulations, 29 CFR
part 516, Records to Be Kept by
Employers, and previously cleared by
OMB under OMB Approval No. 1215—
0017.

Need: This documentation is
necessary to ensure the alien nurse is
being compensated at the appropriate
rate.

Respondents and frequency of
response: Each facility applying for H—
1C nurses will have to obtain a
prevailing wage determination and
place the required information in the
public access file two times each year.

Estimated total burden: DOL
estimates that such documentation will
take 20 minutes for an estimated annual
burden of 9.3 hours (14 facilities x 20
minutes X 2 times a year).

C. Documentation of Steps to Recruit
and Retain U.S. Nurses (Section
655.1114)

Summary: The facility must attest that
it has taken and is taking timely and
significant steps designed to recruit and
retain sufficient registered nurses who
are United States citizens or immigrants
who are authorized to perform nursing
services in order to remove as quickly
as possible the dependence of the
facility on nonimmigrant registered
nurses. The facility must take at least
two such steps, unless it demonstrates
that taking a second step is not
reasonable. The facility must include in
the public access file, a description of
the activities which constitute its
compliance with each timely and
significant step attested to on the Form
ETA 9081. Documentation which
provides a complete description of the
nature and operation of its program(s)
sufficient to substantiate its full
compliance with the requirements of
each timely and significant step which
is attested to on Form ETA 9081 must
also be maintained in the non-public
files and made available to the
Administrator of the Wage and Hour
Division upon request.

Need: This documentation is
necessary to ensure a facility is taking
steps to recruit and retain U.S. nurses or
immigrant nurses authorized to perform
nursing services and lessen their
dependence on nonimmigrant registered
nurses.

Respondents and frequency of
response: DOL estimates that 14
facilities will make such documentation
once annually.

Estimated total burden: DOL
estimates that such documentation will
take an average of one hour per
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Attestation or 14 hours total burden per
year.

D. Notice of Strike/Lockout or Layoff
(Section 655.1115)

Summary: If a strike or lockout of
nurses occurs during the one year
validity period of an approved
Attestation, within three days of such
occurrence, the facility must submit to
the national office of ETA , by U.S. mail
or private carrier, a written notice of the
strike or lockout. The facility shall
include in its public access file, copies
of all such notices of strikes or other
labor disputes involving a work
stoppage of nurses at the facility. The
facility must also retain in its non-
public files any existing documentation
with respect to the departure of each
U.S. nurse who left his/her employment
with the facility in the period 180 days
before or after the facility’s petition for
H-1C nurse(s), and have a record of the
terms of any offer of alternative
employment to such a U.S. nurse and
the nurse’s response to the offer (which
may be a note to the file or other record
of the nurse’s response). The facility
must make such record available in the
event of an enforcement action pursuant
to subpart M.

Need: The notice is necessary to
ensure that H-1C nurses are not used to
influence an election of a collective-
bargaining representative for registered
nurses at the facility and to ensure that
U.S. nurses are not improperly laid off.

Respondents and frequency of
response: DOL estimates that one strike/
lockout notice will be submitted by one
facility, and that one facility will lay off
U.S. nurses and make offers of
alternative employment each year.

Estimated total annual burden: DOL
estimates that each strike/lockout notice
will take 15 minutes, and that one hour
will be required to maintain
documentation of offers of alternative
employment, for a total annual burden
of 1.25 hours.

E. Notification of Registered Nurses
(Section 655.1116)

Summary: No later than the date the
Attestation is transmitted to ETA, and
no later than the date that the H-1C
petition for H-1C nurses is being
submitted to the INS, the facility must
notify the bargaining representative (if
any) of the registered nurses at the
facility that the Attestation, and
subsequently the H-1C petition, are
being submitted. This notice may be
either a copy of the Attestation or
petition, or a document stating that the
Attestation and H-1C petition are
available for review by interested parties
at the facility and at the national office

of ETA. Where there is no bargaining
representative for the registered nurses
at the facility, the facility shall notify
the registered nurses at the facility
through posting in conspicuous
locations, that the Attestation, and
subsequently the H-1C petition are
being submitted. The facility may
accomplish this through electronic
means it ordinarily uses to
communicate with nurses about job
vacancies or promotion opportunities,
provided that the nurses have, as a
practical matter, direct access to those
sites; or, where the nurses have
individual e-mail accounts, the facility
may use e-mail. The facility must
maintain, in its public access file, copies
of the notices required by this section.

Need: The notice ensures that all
aspects of the H-1C process are open to
public review and facilitates the
complaint and enforcement process.

Respondents and Frequency of
Response: DOL estimates that 14
facilities will provide four such notices
each year.

Estimated Total Annual Burden: DOL
estimates that each such notice will take
15 minutes, for a total annual burden of
14 hours (14 facilities x 4 times a year
x 15 minutes).

F. Records of Ratio of H-1C Nurses to
Total Registered Nurses (Section
655.1117)

Summary: A facility employing H-1C
nurses must attest that it will not, at any
one time, employ a number of H-1C
nurses that exceeds 33% of the total
number of registered nurses employed
by the facility. Section 655.1117(b) of
these regulations requires that the
facility maintain documentation—such
as payroll records and copies of H-1C
petitions—that would demonstrate that
the facility has not exceeded the 33%
ratio.

Need: The facility must maintain
records that DOL can examine to ensure
that the facility has not exceeded the
33% ratio.

Respondents and frequency of
response: DOL estimates that each
facility will copy and file three H-1C
petitions per year. Records need only be
accessed when DOL requests their
production for inspection during an
enforcement action.

Estimated total annual burden: As
noted above, payroll records are an
approved information collection cleared
by OMB under OMB Approval No.
1215-0017. DOL estimates the
additional burden for copying and filing
H—-1C petitions at one minute per
petition for a total annual burden of 42
minutes (1 minute a year x 3 petitions
a year x 14 facilities).

G. Complaints (Section 655.1205)

Summary: DOL is authorized to
investigate and determine whether an
employer has failed to meet the
conditions attested to or that a facility
has misrepresented a material fact in an
Attestation (8 U.S.C. 1182(m)(2)(E)(ii)
through (v)). Under this interim final
rule, the enforcement functions have
been delegated to the Department’s
Employment Standards Administration
(ESA), Wage and Hour Division. Under
the NRDAA, section 655.1205 provides
a process whereby any aggrieved person
or organization may provide
information alleging that the employer
has failed to meet the conditions
attested to or that a facility has
misrepresented a material fact in their
Attestation. No particular order or form
of complaint is required, except that the
complaint must be written, or if oral,
reduced to writing by the WH official
who received the complaint. Electronic
submission is acceptable.

Need: The complaint process provides
a mechanism for affected parties to
provide information to DOL regarding
alleged violations.

Responses and frequency of response:
DOL estimates that two such complaints
will be received annually and that each
complaint will take approximately 20
minutes for a total burden of 40
minutes.

Total Burden Hours—68 Hours

In the absence of specific wage data
about the salaries of employees in
facilities who will perform the reporting
and record keeping functions required,
respondent costs are estimated at $25.00
an hour. Total annual respondent costs
are $1700.00 ($25 x 68 hours).

The public is invited to provide
comments on this information
collection requirement so that the
Department of Labor may:

(1) Evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimates of the burdens of the
collections of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
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other forms of information technology,
e.g., permitting electronic submission of
responses.

Written comments should be sent to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
Employment and Training
Administration, U.S. Department of
Labor, Washington, D.C. 20503 no later
than September 12, 2000.

IV. What Matters do the Regulations
Address?

Congress, in enacting the NRDAA,
created a new H-1C temporary visa
program for nonimmigrant registered
nurses modeled after the expired H-1A
program. H.R. Rep. No. 106-135, 106th
Cong., 1st Sess. (1999). For the
convenience of the regulated public, in
particular those hospitals that hired
nonimmigrant nurses under the H-1A
program, the Department has in the
preamble explained how these H-1C
regulations are similar to and different
from the H-1A regulations. These
regulations also address the new
provisions of NRDAA, including the
definition of facility, the individual
notice requirement, the revised penalty
structure, and the filing fee. The
Department also intends to streamline
DOL review and certification of the
employer facility’s Attestation by
foregoing a factual review of the
Attestation except in three limited
circumstances: The applicant’s
eligibility as a ““facility;” an employer’s
designation of a “timely and significant
step”” other than the steps identified in
the regulations; and an employer’s
assertion that taking two “timely and
significant steps’” would be too
burdensome. The following discussion
describes the regulations, which will
appear as new subparts L, and M of 20
CFR part 655.

Subpart L—What requirements must a
facility meet to employ H-1C
nonimmigrant aliens as registered
nurses?

Section 655.1100 What are the
purposes, procedures, and applicability
of these regulations?

This section of the regulations
describes the purpose of the NRDAA,
and delimits the scope of the
regulations.

Section 655.1101 What are the
responsibilities of the government
agencies and the facilities that
participate in the H-1C program?

This section of the regulations
describes the roles of two DOL agencies
(the Employment and Training
Administration (ETA) and the Wage and

Hour Division of the Employment
Standards Administration (ESA)), as
well as those of the Immigration and
Naturalization Service and the
Department of State (INS and DOS). The
section also briefly describes the process
which a facility must follow in order to
obtain H-1C nurses. This provision
provides a facility with an
understanding of the overall operation
of the H-1C program.

Section 655.1102 What are the
definitions of terms that are used in
these regulations?

This section of the regulations defines
terms retained without change from the
H-1A program and those retained but
revised for the H-1C program. The
NRDAA does not define the terms
“employed or employment.” In this
circumstance, where Congress has not
specified a legal standard for identifying
the existence of an employment
relationship, the Department is of the
view that Supreme Court precedent
requires the application of “common
law” standards in analyzing a particular
situation to determine whether an
employment relationship exists. See
Nationwide Mutual Insurance Co. v.
Darden, 503 U.S. 318 (1992). The
regulations, therefore, contain the
common law definition of “employed or
employment.” In addition, as required
by the INA, the regulations provide that
the facility which files a petition on
behalf of an H-1C nonimmigrant is
deemed to be the employer of that
nonimmigrant.

The rule also adds a definition for
“aggrieved party,” a term used in the
NRDAA. The Department has, as a
result of its enforcement experience in
the nonimmigrant programs, developed
a definition of “‘aggrieved party.”

Section 655.1110 What requirements
does the NRDAA impose in the filing of
an Attestation?

This section describes the process for
a facility submitting an Attestation. To
streamline the processing of
Attestations, ETA will review the
facility’s Attestation only for
completeness or obvious inaccuracies,
except for three Attestation items: the
employer’s eligibility as a “facility” to
participate in the H-1C program; a
facility’s designation of its intention to
utilize alternative methods (rather than
the methods identified on the
Attestation) to comply with the
attestation element on “timely and
significant steps” to reduce its reliance
on nonimmigrant nurses; and a facility’s
assertion that taking a second “timely
and significant step” to satisfy that
attestation element would be

unreasonable. To ensure that only those
hospitals which are truly qualified
facilities participate in this very limited
visa program and that facilities and
nurses understand what “timely and
significant steps” must be taken to
reduce reliance on nonimmigrant nurses
prior to certification of the Attestation,
supporting information from the facility
is required and ETA will review that
information in order to certify the
Attestation.

As part of the Attestation filing
process, the NRDAA requires the
Department to impose a fee, not to
exceed $250, for every Attestation filed.
8 U.S.C.1182(m)(2)(F)(@). The statute
provides that no more than 500 H-1C
nonimmigrant visas may be issued per
year. We believe, from information
obtained from the Department of Health
and Human Services, that there are only
about 14 “facilities”” which are eligible
to participate in the program. Based on
operating experience with attestation
programs administered by ETA, the
Department reasonably anticipates that
employers will file about 28 Attestations
in a given year. While the Department
has not ascertained the exact amount of
monies that will be expended to
administer and enforce the H-1C
program, we are certain that this
expenditure will easily exceed the
$7500 that is the maximum the
Department may collect from
employers’ filing fees. To arrive at this
estimate, the Department has included:
development and promulgation of this
Interim Final Rule and the Final Rule
which will follow; furnishing employers
with the required prevailing wage
determinations; development of the
form and software to process the
Attestations; processing of Attestations
once they are received; setting up
facilities to disclose Attestations and
petitions to the public; publishing a list
of facilities which have submitted
Attestations, have Attestations on file,
have submitted Attestations which were
rejected for filing or have had
Attestations suspended; education and
advice to the public regarding the
operation of the programs;
investigations of possible violations; any
legal support required from the Office of
the Solicitor of Labor; and the resources
of the Office of Administrative Law
Judges that may be required for review
of Attestations that are denied or for
appeals of enforcement determinations.
The Department estimates that staff
resources necessary to perform these
duties will undoubtedly exceed one-
fourth of a full time equivalent
employee (FTE) per fiscal year. At an
estimated salary level of an average FTE
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involved in the program of $50,000,
plus benefits, the Department’s costs for
at least one-fourth of an FTE will exceed
the amount it will collect from charging
a fee of $250 per Attestation. In
addition, the Department must set up
the infrastructure to support the filing
and review of the Attestations, as well
as to allow the public to view the
Attestations and H-1C petitions as
required by the statute. Accordingly, the
Department will charge $250 per
Attestation, the maximum allowed
under the statute.

The regulation provides that a check
or money order must be submitted with
the Attestation in order for it to be
processed. If an Attestation is rejected
by the Department, the fee will not be
refunded since the statute characterizes
the fee as a ““filing fee”” based on the
costs of carrying out the Secretary’s H-
1C obligations. 8 U.S.C.1182 (m)(2)(F)(i).

Section 655 .1111 Element 1: What
hospitals are eligible to participate in
the H-1C program?

The NRDAA contains a restrictive
definition of the “facility” which is
eligible to participate in the H-1C
program as an employer of
nonimmigrant registered nurses.
NRDAA requires the employer hospital
to attest that it is a “facility” within the
meaning of paragraph (6) of section
212(m). Under the latter paragraph, a
qualifying facility must be a “subpart (d)
hospital” as defined in section
1886(d)(1)(B) of the Social Security Act,
42 U.S.C. 1395ww(d)(1)(B). Further, the
NRDAA requires that the “subpart (d)
hospital” must satisfy four other
conditions to be an H-1C employer.
First, the facility must be located in a
health professional shortage area as
designated by the Department of Health
and Human Services. Second, the
facility must have at least 190 acute care
beds. Third, at least 35% of the facility’s
acute care inpatient days must be
reimbursed by Medicare. Lastly, at least
28% of the facility’s acute care inpatient
days must be reimbursed by Medicaid.
The NRDAA further requires that, to
qualify as a “facility,” the hospital must
meet these conditions at defined times:

(1) The “subpart (d) hospital” must
have been located in a health
professional shortage area (as
determined by the Department of Health
and Human Services) on March 31,
1997. A list of such areas was published
in the Federal Register on May 30, 1997
(62 FR 29395). This notice provides
nationwide information on shortage
areas by county for Primary Medical
Care, Mental Health, and Dental Health.
It is the Department’s understanding
that only the designation of shortage

areas for “primary medical care” would
meet the definition of a “subpart (d)
hospital.”

(2) The facility’s requisite number of
acute care beds is to be determined by
the facility’s settled cost report (Form
HCFA 2552), filed under title XVIII of
the Social Security Act, 42 U.S.C. 1395
et seq., for its fiscal year 1994 cost
reporting period.

(3) The facility’s requisite percentage
of inpatient days reimbursed by
Medicaid and Medicare is to be
determined by the facility’s settled cost
report, filed under title XVIII of the
Social Security Act, for its fiscal year
1994 cost reporting period.

The Department is of the view that
this definition requires the application
of time-specific tests and does not afford
any flexibility with regard to these
criteria. Thus, to determine H-1C
eligibility, a “subpart (d) hospital” must
determine whether it was in a health
professional shortage area (HPSA) on
March 31, 1997 (based on the
geographic list published by the
Department of Health and Human
Services (HHS) in the Federal Register
on May 30, 1997; 62 FR 29395), and also
must determine the number of acute
care beds and the percentage of acute
care inpatient days reimbursed by
Medicare and Medicaid reflected in the
cost report filed by the hospital for the
fiscal year 1994 cost reporting period. A
hospital whose location was not
included in a HPSA on March 31, 1997
is ineligible to participate in the H-1C
program, even if that hospital’s area was
subsequently or is currently designated
a HPSA. Conversely, a hospital that was
in a HPSA on March 31, 1997 is eligible
to participate in the H-1C program
(provided other criteria are satisfied),
even if the hospital’s area is no longer
designated a HPSA. The same sort of
time-specific determination with respect
to the number of acute care beds and the
percentages of Medicaid and Medicare
reimbursements must be made, based on
the hospital’s fiscal year 1994 settled
cost report; subsequent changes in the
hospital’s Medicaid and/or Medicare
participation do not affect the hospital’s
eligibility as a “facility” for the H-1C
program. The Department believes that
this interpretation reflects the plain
meaning of the statute. However, the
Department invites comments on this
matter.

The Department believes, based on
information from the Health Resources
and Services Administration of HHS,
that only fourteen hospitals satisfy all of
the criteria for a “facility” eligible to
participate in the H-1C program These
apparently eligible hospitals are:
Beaumont Regional Medical Center,

Beaumont, TX; Beverly Hospital,
Montebello, CA; Doctors Medical
Center, Modesto, CA; Elizabeth General
Medical Center, Elizabeth, NJ; Fairview
Park Hospital, Dublin, GA; Lutheran
Medical Center, St. Louis, MO; McAllen
Medical Center, McAllen, TX; Mercy
Medical Center, Baltimore, MD; Mercy
Regional Medical Center, Laredo, TX;
Peninsula Hospital Center, Far
Rockaway, NY; Southeastern Regional
Medical Center, Lumberton, NC;
Southwest General Hospital, San
Antonio, TX; St. Bernard Hospital,
Chicago, IL; and Valley Baptist Medical
Center, Harlingen, TX. However, the
Department recognizes that there may
be other hospitals which may be
“facilities” under the NRDAA
definition, and be eligible to participate
in the H-1C program.

In light of the NRDAA'’s strict
limitations on the numbers of H-1C
visas available each year—annual total
of 500, with further limitations of 50 per
State with population of 9,000,000 or
more in 1990 and 25 per State with
population less than 9,000,000 in 1990
(the unused visa numbers being re-
allocated among the States during the
last quarter of the Federal fiscal year) (8
U.S.C. 1182(m)(4))—the Department
considers it to be important to assure
that only eligible “facilities” are
authorized to employ H-1C nurses. The
regulations afford all hospitals the
opportunity to file Attestations
demonstrating their eligibility as
“facilities” (paying the $250 filing fee
for each Attestation), and provide that
ETA will review each Attestation to
verify such eligibility before the
Attestation is certified for use in filing
H-1C petitions. If a hospital’s
Attestation is rejected on the basis of
ineligibility, then the hospital may
request an administrative hearing on
that issue. The regulations further
provide that, once ETA has determined
that a hospital is an eligible “facility,”
a subsequent Attestation filed by that
hospital will not require documentation
of this point by the hospital or review
of this matter by ETA.

Because this document is not readily
available to the Department and is
essential to a determination of a
hospital’s eligibility as a “facility,” a
copy of the pages of the hospital’s fiscal
year 1994 settled cost report (Form
HCFA 2552, filed pursuant to title XVIII
of the Social Security Act) relating to
the number of its acute care beds and
percentages of Medicaid and Medicare
reimbursed acute care inpatient days
must be filed with the Attestation. The
hospital must place a copy of the settled
cost report excerpts in the hospital’s
public access file. The hospital is not to
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submit the entire settled cost report to
ETA, and need not have the entire
document in the public access file.

Section 655.1112 Element II—What
does “no adverse effect on wages and
working conditions” mean?

As was required in the H-1A
program, NRDAA requires the facility to
attest that ““the employment of the
alien(s) will not adversely affect the
wages and working conditions of RNs
similarly employed.” With respect to
wages, the Department interprets this
language, as it did under the H-1A
program, to require that the employer
pay the foreign nurses and U.S. nurses
no less than the prevailing wage for the
occupation and for the geographic area
of employment. The phrase “not
adversely affect the wages” is a well-
established legal term of art that has
been used for decades in alien labor
certification programs and other
nonimmigrant programs (e.g. H-1A and
H-2A), with a very specific meaning of
requiring the employer to pay at least
the area prevailing wage for the
occupation. See, e.g., 8 U.S.C. 1182(a)(5)
and 1186; 8 CFR 214.2(h); and 20 CFR
656.40. Presumably, Congress was
aware of this established meaning when
it incorporated this language in the
NRDAA. With respect to working
conditions, due to the administrative
infeasibility of making prevailing
practice determinations on an area-wide
basis, the regulation applies an adverse
effect standard on a facility basis (i.e.,
the facility must provide the H-1C
nurse the same working conditions as
similarly employed U.S. nurses). This
same standard was applied in the H-1A
program regulations.

The regulation states that the facility
shall attest to its compliance with this
requirement and shall maintain
documentation in the public access file
to show the local prevailing wage.
Further, the regulation requires that the
facility maintain payroll records in its
non-public files, to be able to
demonstrate compliance with its
prevailing wage and working conditions
obligations in the event of an
enforcement action.

Section 655.1113 Element III—What
does “facility wage rate” mean?

The NRDAA requires that, as in the
H-1A program, “the alien employed by
the facility will be paid the wage rate for
registered nurses similarly employed by
the facility,” and that H-1C nurses’
work hours be commensurate with those
of nurses similarly employed by the
facility. Consistent with this
requirement and its administration
under the H-1A program, the

Department interprets this language to
mean that the facility must pay at least
the higher of the area prevailing wage
(as described in Attestation element
two) or the facility wage, and must
compensate H-1C nurses for time in
nonproductive status. The Department’s
enforcement experience in
nonimmigrant visa programs has
demonstrated that some employers
bring alien workers into this country
and then, for a variety of reasons—such
as where a nurse is studying for a
licensing examination—‘‘bench” the
workers in non-productive status and
fail to pay them the wages required by
law. Consistent with the Department’s
interpretation of the H-1A program
requirements, the regulations forbid a
facility from paying an H-1C nurse less
than the required wage for non-
productive time, except in situations
where the non-productive status is due
either to the nurse’s own initiative or to
circumstances rendering the nurse
unable to work.

The regulations require that the
facility maintain documentation in its
non-public files to substantiate its
compliance with the wage requirement
(i.e., payroll records). The facility’s
public access file is required to contain
a description of the facility’s pay system
for nurses (including factors taken into
consideration by the facility in making
compensation decisions for nurses) or a
copy of the facility’s pay schedule, if
either document exists.

Section 655.1114 Element IV—What
are the timely and significant steps an
H-1C employer must take to recruit and
retain U.S. nurses?

The NRDAA, like the H-1A program,
requires a facility to attest that it “‘has
taken and is taking timely and
significant steps designed to recruit and
retain sufficient RNs who are United
States citizens or immigrants who are
authorized to perform nursing services,”
with the objective to remove, as quickly
as reasonably possible, the dependence
of the facility on nonimmigrant RNs. 8
U.S.C. 1182(m)(2)(A)(iv). The NRDAA
sets forth a non-exclusive list of four
steps that a facility may take to satisfy
this attestation requirement. The statute
requires that a facility must take two
significant steps, either from the
statutory list or alternative steps which
meet the objective of this attestation,
unless the facility can demonstrate that
taking a second step is unreasonable.

The criteria set forth in the regulation
have been developed with the objective
of removing, as quickly as possible, the
facility’s dependence on nonimmigrant
nurses through the use of steps which
are both “timely” and “significant.” The

Department interprets ““significant” to
mean that such steps should represent
efforts which go beyond the normal
practices for the industry; where
possible, the regulations on significant
steps reflect both qualitative and
quantitative criteria. Since the NRDAA
specifically states that the statutory list
of “significant steps” is not intended to
be exclusive, the regulations describe
each of the statutory steps along with
several alternative steps. Further, the
regulations include a results-based
alternative to the specific steps, where
a facility meets certain goals for
reducing its reliance on temporary
foreign nurses; under this alternative
(which would apply only to the second
and subsequent years a facility submits
an H-1C Attestation), the facility would
show its actual reduction in use of such
nurses.

If a facility designates two of these
specified steps on the Attestation, then
the form would be processed by ETA
without substantive review. However,
where a facility indicates its intention to
take one or more timely and significant
steps other than those specified in the
regulations and on the form, the facility
must submit documentation to support
that element of the Attestation and ETA
will conduct a review (limited to that
element). The regulations also specify
how a facility may establish that taking
a second step is not “‘reasonable.” If a
facility states on its Attestation that a
second significant step is unreasonable,
the regulations provide that the facility
must submit documentation in support
of its assertion and that the ETA will
conduct a review (limited to that
element).

The regulations require the facility to
maintain documentation concerning its
“timely and significant steps.” In its
public access file, the facility must
describe the program(s) or activity(ies)
which satisfy this Attestation
requirement. In the event of an
investigation, the facility will be
required to provide documentation
which would establish compliance with
this requirement.

Section 655.1115 Element V—What
does “no strike/lockout or lay off”’
mean?

Like the H-1A program, the NRDAA
requires that a facility seeking access to
nonimmigrant registered nurses must
attest that there exists no “strike or lock
out” at the facility and “the
employment of [H-1C nurses] is not
intended or designed to influence an
election for a bargaining representative
for RNs of the facility.” The facility
must also notify ETA if a strike or
lockout occurs within the validity
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period of the Attestation. Collective
bargaining rights are also extended to
H-1C nurses in the NRDAA provision
which requires that a facility which has
filed a petition for H-1C nurses ““shall
not interfere with the right of the
nonimmigrant to join or organize a
union.” 8 U.S.C. 1182(m)(5)(C).

The NRDAA also requires that a
facility seeking access to H-1C nurses
must attest that the facility did not lay
off and will not lay off a registered nurse
employed by the facility during the
period beginning ninety days before and
ending ninety days after the date of
filing any H-1C petition. The NRDAA
defines the term “‘lay off” to include a
nurse’s separation from his or her
position caused by means other than a
discharge for inadequate performance,
violation of workplace rules, cause,
voluntary departure, voluntary
retirement, or the expiration of a grant
or contract. The NRDAA excludes from
the term “lay off”” any instance in which
a registered nurse, as an alternative to
the loss of his or her employment, is
offered a similar employment
opportunity with the same employer at
equivalent or higher compensation and
benefits. The NRDAA also provides that
the “no lay off”” attestation is not
intended to limit an employee’s or an
employer’s rights under a collective
bargaining agreement or other
employment contract.

T%le NRDAA “no lay off” provision is
somewhat different from the H-1A
provision. The NRDAA uses a different
time frame than the H-1A program in
protecting U.S. nurses against the risk of
losing their jobs to H-1C nurses. Under
the NRDAA, a facility seeking H-1C
nurses must attest that it has not laid off
any registered nurse during a 180-day
period surrounding the filing of an H—
1C petition. Like the H-1A regulations,
the regulations define the term “lay off”
simply as “any involuntary separation
of one or more staff nurses without
cause/prejudice.” The regulation also
excludes from the term “lay off” a
registered nurse’s separation from
employment where the nurse was
offered retraining and retention at the
same facility in another activity
involving direct patient care at the same
wage and status.

The Department seeks comments on
all aspects of the regulation, including,
in particular, our interpretations on two
points:

First, the NRDAA provides that a
nurse’s loss of employment does not
constitute a “lay off”” if it is caused by
the “expiration of a grant or contract.”
The Department distinguishes between
a situation where a nurse’s loss of a job
at the facility occurs upon the

expiration of a contract (such as a
personal services contract) unrelated to
the facility’s loss of funding or specific
need for the position (e.g., nurse hired
for a category of duties which are on-
going at the facility), and a situation
where the job loss is caused by the
expiration of a grant or contract without
which the nurse would not continue to
be employed because there is no
alternative funding or need for the
position (e.g., nurse hired for duties on
specific project such as a grant-funded
research project which is completed).
Thus, a lay off exists if a facility
terminates the employment of a U.S.
nurse at the expiration of a grant or
contract, including a personal services
contract, where there is a continuing
need for the nurse’s services and
funding for the position remains
available. The Department does not
expect that a facility would attempt to
avoid the NRDAA'’s requirements by
choosing to depart from a practice of
continuing the employment of
registered nurses who are hired on a
fixed-term basis so long as there is a
continuing need for their services and
funding remains available. However, the
Department will scrutinize any situation
in which a facility appears to have
attempted to circumvent the NRDAA’s
protection for nurses already employed.
In such cases, the Department will
examine the facility’s past and current
practices regarding the use of fixed term
or short term contracts for registered
nurses and the renewal or extension of
such contracts.

Second, the NRDAA provides that
“lay off”” does not include a situation
where a nurse “employed by the
facility”’ loses a job but is offered “a
similar employment opportunity with
the same employer” with equivalent pay
and benefits (section 212(m)(2)(v);
(m)(7)(B)). The Department believes that
the statute requires that the offer of an
alternate position must be with the same
employer at an eligible “facility.”

With regard to documentation, the
regulation requires that the facility
maintain, in its public access file, all
notices of strikes or other labor disputes
involving a work stoppage of nurses at
the facility. The facility must retain in
its non-public files, and make available
in the event of an enforcement action,
any existing documentation with
respect to the departure of each U.S.
nurse who left his/her employment in
the period from 90 days before or until
90 days after the facility’s petition for
H-1C nurse(s). The regulations also
require the facility to record, and retain
in its non-public files, the terms of any
offers of alternative employment to such
U.S. nurses and the nurses’ responses to

the offers. If a nurse’s response is oral,
the facility is required to make a note to
the file or other record setting forth the
response.

Section 655.1116 Element VI—What
notification must facilities provide to
registered nurses?

The NRDAA requires that a facility
attest that ““at the time of the filing of
the petition for registered nurses [under
the H-1C program], notice of the filing
has been provided by the facility to the
bargaining representative of the RNs at
the facility or, where there is no such
bargaining representative, notice of the
filing has been provided to RNs
employed at the facility through posting
in conspicuous locations.” This
provision echoes the H-1A statute.
However, the NRDAA introduced a new
requirement that a copy of the facility’s
Attestation must, “within 30 days of the
date of filing, [be provided] to registered
nurses employed at the facility on the
date of the filing.” The requirements of
notice of the filing of the Attestation and
the petition (where there is no
bargaining representative of the RNs at
the facility) and of providing a copy of
the facility’s Attestation to each of the
RNs employed at the facility, may be
satisfied by posting at the jobsite or by
electronic means. A facility may satisfy
the notice of the filing of the Attestation
and the petition requirement
electronically by any means it ordinarily
uses to communicate with its nurses
about job vacancies or promotion
opportunities, including through its
“home page” or “electronic bulletin
board,” provided that the nurses have,
as a practical matter, direct access to the
home page or electronic bulletin board;
or, where the nurses have individual e-
mail accounts, through e-mail or an
actively circulated electronic message
such as the employer’s newsletter. The
notice of the filing of the Attestation and
the requirement that each nurse
employed at the facility be provided a
copy of the Attestation may be satisfied
simultaneously by sending an
individual electronic message with an
attached copy of the Attestation to every
nurse employed at the facility.
Otherwise, the facility can satisfy the
individual notice requirement by
providing a hard copy of the Attestation
to RNs employed at the facility on the
date of the Attestation filing. Facilities
should note that a copy of the
Attestation must be provided to all RNs
employed at the facility, including
employees of staffing companies or
other employers.

The statutory and regulatory
standards for notice are consistent with
Congressional intent that all aspects of
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the H-1C process be open to public
review. In recognition of this intent, and
of the fact that the notice requirements
also facilitate the complaint and
enforcement process included in the
NRDAA, the regulation requires that the
facility maintain, in its public access
file, copies of the notices which were
provided to the union representative or
posted at the worksite. The Department
invites comments on the
implementation of the notice provision.

Section 655.1117 Element VII—What
are the limitations as to the number of
H-1C nonimmigrants that a facility may
employ?

NRDAA imposes a new requirement
not found in the H-1A program: the
facility must attest that H-1C nurses
will not comprise, at any time, more
than 33% of the total number of RNs
“employed by the facility.” The facility
must keep documentation to
demonstrate its compliance, such as its
payroll records, and copies of H-1C
petitions filed. As discussed above,
“employed or employment” is defined
in §655.1102 in accordance with the
common law, under which the key
determinant is the putative employer’s
right to control the means and manner
in which the work is performed. NLRB
v. United Ins. Co. of America, 390 U.S.
254, 258 (1968). Therefore, the
regulation provides that the calculation
of the nursing population for purposes
of this attestation would not include
nurses who have no such employment
relationship with the facility but work
there as employees of bona fide
contractors. The Department invites
comments on this interpretation.

Section 655.1118 Element VIII—What
are the limitations as to where the H-
1C nonimmigrants may be employed?

The NRDAA, adds a new requirement
not found in the H-1A program: the
attesting facility is prohibited from
allowing H-1C nurses to work at
worksites that are not under its control,
and from relocating H-1C nurses to
different “worksites.” The Department
considers this statutory provision to be
a bar against the facility contracting out
the services of its H-1C nurses to other
employers. Further, the Department
considers the statute to be a prohibition
against the facility moving an H-1C
nurse from one worksite to another;
there is no statutory flexibility to allow
relocations, even if the second worksite
is under the control of and part of the
“facility.” The Department invites
comments on its understanding of the
plain language of this provision, and on
the regulation.

Section 655.1130 What criteria does
the Department use to determine
whether or not to certify an Attestation?

This section of the regulation sets
forth an H-1C Attestation certification
process which is a streamlined version
of the H-1A procedure. Under the H-1A
program, the ETA conducted a
substantive review of all Attestations
submitted by facilities. In the H-1C
program, the Department intends
generally to limit the ETA review to a
simple verification that the Attestation
form is complete and free of obvious
inaccuracies. The Department will rely
on the veracity of the attestations made
by the facility at the time the Attestation
is filed. Examples of obvious
inaccuracies which would prevent ETA
from certifying an Attestation include:
the submission of an incomplete
Attestation (i.e. omits required
information such as the address of the
facility); the failure to include the filing
fee; the failure to pay civil money
penalties and/or failure to satisfy a
remedy assessed by the Wage and Hour
Administrator in an H-1C enforcement
action, where that penalty or remedy
assessment has become the final agency
action; or the facility has been debarred
from participation in the program.

A substantive ETA review at the time
of filing the Attestation will be
conducted only for three Attestation
items: the employer’s eligibility as a
“facility” to participate in the H-1C
program; the facility’s designation of its
intention to utilize alternative methods
(rather than the methods identified on
the Attestation) to comply with the
attestation element on “timely and
significant steps” to reduce its reliance
on nonimmigrant nurses; and the
facility’s assertion that taking a second
“timely and significant step” to satisfy
that attestation element would be
unreasonable. In these three
circumstances, supporting information
from the facility is required and ETA
will review that information in order to
certify the Attestation. In such event,
ETA will limit its review to the
Attestation provision in question, and
any administrative hearing concerning
the ETA determination will be limited
to that provision.

The regulation contains the NRDAA
directive that the Attestation expires on
the date that is the later of the end of
the one-year period beginning on the
date of its filing with ETA or the end of
the period of admission under section
101(a)(15)(H)(i)(c) of the last alien with
respect to whose admission it was
applied. Furthermore, the Attestation
applies to petitions filed during the one-
year period beginning on the date of its

filing with ETA if the facility states in
its petition that it continues to comply
with the conditions in its Attestation.

Section 655.1132 When will the
Department suspend or invalidate an
already-approved Attestation?

The regulation provides that a
facility’s already-approved Attestation
may be suspended or invalidated, for
purposes of securing H-1C nurses,
where: the facility’s check for the filing
fee is not honored by a financial
institution; a Board of Alien Labor
Certification Appeals (BALCA) decision
reverses an ETA certification of the
Attestation; ETA finds that it made an
error in its review and certification of
the Attestation; an enforcement
proceeding has finally determined that
the facility failed to meet a condition
attested to, or that there was a
misrepresentation of material fact in an
Attestation; or the facility has failed to
pay civil money penalties, and/or failed
to satisfy a remedy assessed by the Wage
and Hour Administrator, where that
penalty or remedy assessment has
become the final agency action. The
regulation provides that a suspension
does not relieve the facility from having
to continue to comply with the
Attestation during the remainder of the
Attestation’s one-year period where the
facility has one or more H-1C nurses,
and that the facility must comply with
the terms of the Attestation, even if
suspended, invalidated, or expired, as
long as H-1C nurses admitted under the
Attestation are employed by the facility.

Section 655.1135 What appeals
procedures are available concerning
ETA'’s actions on a facility’s Attestation?

Like the H-1A program, the H-1C
regulations provide appeal rights to the
Board of Alien Labor Certification
Appeals in the Department’s Office of
Administrative Law Judges for any
interested party aggrieved by the
acceptance decision on any of the three
matters on which ETA conducts
substantive review (i.e., the
determination as to whether the
employer is a qualified “facility;” where
the facility attested to alternative
“timely and significant steps;” or where
the facility asserted that taking a second
“timely and significant step”” would be
unreasonable), or by an invalidation or
suspension of a filed Attestation due to
a discovery by ETA that it made an error
in its review of the Attestation, as
described in §655.1132.

Section 655.1150 What materials must
be available to the public?

This section of the regulation
describes the documents which must be
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available for public review in the ETA
National Office in Washington, D.C.,
and directs that the facility must make
certain documents available to the
public in a public access file.

Subpart M—What are the Department’s
enforcement obligations with respect to
H-1C Attestations?

The following enforcement provisions
remain largely unchanged from the H—
1A program:

Section 655.1200 What enforcement
authority does the Department have
with respect to a facility’s H-1C
Attestation?

This section describes the scope of the
investigative authority of the
Administrator of the ESA Wage and
Hour Division (Administrator), through
which appropriate investigations are
conducted. The regulation provides that
the Administrator shall conduct such
investigations as may be appropriate,
either pursuant to a complaint or
otherwise. The regulation states that the
investigator may enter and inspect
places and records (and make
transcriptions thereof), question
persons, and gather information as
deemed necessary by the Administrator
to determine compliance regarding the
matters to which a health care facility
has attested. In order to assure effective
enforcement, this section states the
Administrator’s intention to maintain
confidentiality for complainants,
prohibits interference in the
investigation and discrimination against
any person cooperating in an
investigation or exercising that person’s
rights under 8 U.S.C. 1182(m), and
prohibits waivers of rights under 8
U.S.C. 1182(m).

Section 655.1205 What is the
Administrator’s responsibility with
respect to complaints and
investigations?

Section 212(m)(2)(E)(ii) through (v) of
the INA, as amended by the NRDAA,
authorizes the Department to investigate
allegations that an employer has failed
to meet the conditions attested to or that
a facility has misrepresented a material
fact in an Attestation. Under the
regulations, the Administrator will
impose administrative remedies,
including civil money penalties (CMPs)
and other remedies, must impose back
wages for wage violations, and for
certain violations will notify the
Attorney General, who may not approve
H-1C petitions for the facility for a
period of at least one year. This section
implements the NRDAA time frame for
the Administration’s investigation:
within 180 days of the receipt of a

complaint sufficient to warrant an
investigation, the Administrator will
conduct an investigation and issue a
written determination. This section also
includes the NRDAA provision which
allows the Administrator enforcement
authority whether or not the Attestation
is expired at the time of the filing of the
complaint.

Section 655.1210 What penalties and
other remedies may the Administrator
impose?

This section of the regulation
describes the Administrator’s authority
to impose administrative remedies,
which may include a civil money
penalty (CMP) in an amount not to
exceed $1,000 per nurse per violation,
with the total penalty not to exceed
$10,000 per violation. The regulation
states that the CMP assessment will be
based on numerous relevant factors,
which are listed in this section. The
Administrator is required to assess back
wages for violations of the wage element
of the Attestation, and may also assess
other appropriate remedies, such as the
performance of a “timely and significant
step” to which the facility had attested,
or reinstatement and/or wages for laid
off U.S. workers. All penalties and
remedies must be promptly paid or
performed when the agency action
becomes final. A facility that fails to
comply with any penalty or remedy will
be ineligible to participate in the H-1C
program through any future Attestation
until the penalty or remedy is satisfied.

In conformance with the Federal Givil
Penalties Inflation Adjustment Act of
1990, as amended (see 28 U.S.C. 2461
note), the regulation provides for
inflationary adjustments to be made, by
regulation, to civil money penalties in
accordance with a specified cost-of-
living formula. Such adjustments will
be published in the Federal Register.
The amount of the penalty in a
particular case will be based on the
penalty in effect at the time of the
violation.

Section 655.1215 How are the
Administrator’s investigation findings
issued?

Section 212(m)(2)(E)(iii) of the INA, as
amended by the NRDAA, adopts the H-
1A provision which requires that the
Administrator’s decision based on the
investigation findings shall set out the
determination as to violations,
penalties, and remedies, and be served
on all interested parties. The
Administrator’s determination also
informs the interested parties of their
right to request an administrative law
judge (ALJ) hearing through the
prescribed proceeding. Finally, the

Administrator’s determination informs
the interested parties that the
Administrator will notify ETA and INS
to debar the facility from the H-1C
program for at least one year when the
enforcement decision becomes a final
agency action.

Section 655.1220 Who can appeal the
Administrator’s findings and what is the
process?

This section of the regulation sets out
the procedure and deadline by which an
administrative law judge hearing may be
requested. Any interested party may
request a hearing. If the Administrator
found no violation and the complainant
or other interested party requests a
hearing, the requestor will be the
prosecuting party, the facility will be
the respondent, and the Administrator
will have the option to participate as an
intervenor or amicus curiae. If the
Administrator found a violation and the
facility or other interested party requests
a hearing, the Administrator will be the
prosecuting party and the facility will
be the respondent.

Sections 655.1225 through .1240 What
are the Administrative Law Judge (ALJ)
Proceedings?

These sections of the regulations
specify the procedural and evidentiary
rules, the methods of service of
documents, the rules for computation of
time, and the deadlines for the ALJ
hearings and decisions.

Section 655.1245 Who can appeal the
ALJ’s decision and what is the process?

This section of the regulation
provides for discretionary review by the
Department’s Administrative Review
Board, at the request of the
Administrator or an interested party.
The deadlines and procedures for the
review are prescribed.

Section 655.1250 Who is the official
record keeper for these administrative
appeals?

This section of the regulation is the
same as the H-1A regulation and
provides that the DOL Chief
Administrative Law Judge shall
maintain custody of the official record
of the administrative proceedings and,
in the event of a U.S. District Court
action, shall certify and file that record
with the clerk of the court.

Section 655.1255 What are the
procedures for the debarment of a
facility based on a finding of violation?
This section of the regulation, like the
H-1A regulation, requires the
Administrator to notify the INS and
ETA when there is a final agency action
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that found a violation by a facility.
Upon notification, the INS will not
approve H-1C petitions, and ETA will
suspend current H-1C Attestations and
not certify new H-1C Attestations for
the facility for a period of at least one
year.

Section 655.1260 Can Equal Access to
Justice Act attorney fees be awarded?

This section of the regulation states
that attorney fees and costs under the
Equal Access to Justice Act (EAJA) are
not available in proceedings under this
rule. The EAJA, by its own terms,
applies only to proceedings required by
statute to be conducted in accordance
with section 554 of the Administrative
Procedure Act, 5 U.S.C. 554.

V. Executive Order 12866

This rule is being treated as a
“significant regulatory action” within
the meaning of Executive Order 12866,
because it requires inter-agency
coordination. Therefore, the Office of
Management and Budget has reviewed
the rule. However, because this rule is
not “economically significant” as
defined in section 3(f)(1) of E.O. 12866,
it does not require a full economic
impact analysis under section 6(a)(3)(C)
of the Order.

The H-1C visa program is a voluntary
program that allows certain hospitals
which serve health professional
shortage areas to temporarily secure and
employ nonimmigrants admitted under
H-1C visas to work as registered nurses.
The NRDAA, which created the H-1C
visa program, carries over many of the
U.S. worker protection provisions of the
expired H-1A nurses visa program
under the INRA. Those provisions
include licensing and qualification
requirements for the nonimmigrant
nurses. They also include requirements
for ““attestations” by the prospective
employer with regard to the working
conditions and wages of similarly
employed nurses, the significant steps
to be taken by the employer to recruit
and retain U.S. nurses, and the
notification of U.S. workers when a
petition for H-1C nurses has been filed.
Several new attestations were
introduced by the NRDAA. Under the
NRDAA, an employer must further
attest: that it meets the definition of
“facility” based on the Social Security
Act and the Public Health Service Act;
that it did not and will not lay off a
registered nurse employed by the
facility in the period 90 days before and
90 days after the filing of any H-1C
petition; that it will not employ a
number of H-1C nurses that exceeds
33% of the total number of registered
nurses employed by the facility; and

that it will not authorize any H-1C
nurse to perform nursing services at any
worksite other than a worksite
controlled by the facility nor will it
transfer the H-1C nurse’s place of
employment from one work place to
another. The NRDAA also requires
payment of a filing fee of up to $250 per
Attestation by a facility, limits the
number of H-1C visas issued to 500 per
year, and limits the number of visas
issued for each State in each fiscal year.
The H-1C program expires four years
after the date of promulgation of interim
or final regulations.

The Department has been advised that
only fourteen hospitals are eligible to
participate in this program. Collectively,
the changes made by this rule will not
have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. Therefore,
the Department has concluded that this
rule is not “economically significant.”

VI. Small Business Regulatory
Enforcement Fairness Act

The Department has similarly
concluded that this rule is not a ““major
rule” requiring approval by the
Congress under the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.). It will not
likely result in: (1) An annual effect on
the economy of $100 million or more;
(2) a major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

VII. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531 et
seq.) directs agencies to assess the
effects of Federal regulatory actions on
State, local, and tribal governments, and
the private sector, “* * * (other than to
the extent that such regulations
incorporate requirements specifically
set forth in law).” For purposes of the
Unfunded Mandates Reform Act, this
rule does not include any Federal
mandate that may result in increased
annual expenditures in excess of $100
million by State, local or tribal
governments in the aggregate, or by the
private sector. Moreover, the
requirements of the Unfunded Mandates

Reform Act do not apply to this rule
because it does not include a “Federal
mandate,” which is defined to include
either a “Federal intergovernmental
mandate” or a “Federal private sector
mandate.” 2 U.S.C. 658(6). Except in
limited circumstances not applicable
here, those terms do not include “a duty
arising from participation in a voluntary
program.” 2 U.S.C. 658(5)(A)(i)(II) and
(7)(A)(ii). A decision by a facility to
obtain an H-1C nurse is purely
voluntary, and the obligations arise
“from participation in a voluntary
Federal program.”

VIII. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule
under 5 